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MEMORANDUM

Moore, J.
| . | NTRCDUCTI ON

This matter is before the Court on the United States Postal
Service's ["USPS" or "defendant"] notion to dism ss Four Star
Aviation’s ["Four Star" or "plaintiff"] conplaint for |ack of
subj ect matter jurisdiction, pursuant to Federal Rule of G vil
Procedure 12(b)(1), and for failure to state a cl ai mupon which
relief can be granted, pursuant to Federal Rule of Cvil
Procedure 12(b)(6). After considering the argunents presented by

counsel at a hearing on this notion, and revi ew ng the pl eadi ngs
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and rel evant case law, the Court will transfer the case to the

United States Court of Federal d ains.

1. FACTUAL BACKGROUND

As gleaned fromthe parties' pleadings and fromthe argunent
presented by counsel, the following are the facts and
circunstances giving rise to the current dispute. In July of
1998, the USPS issued a solicitation to woul d-be bidders,
requesting proposals for air transportation services from
regional air carriers. (See Mdtion to Dismss Ex. A (Bid
Solicitation).) The USPS did not direct the solicitation at a
specific air route but issued it on a national basis. The
solicitation nmade clear that nmultiple contracts woul d be awarded,
mai | carriage woul d be assigned to the selected carriers based on
various factors (e.g., carrier performance, flight types, and
times, etc.), and included requirenments and regul ati ons for
carriers wishing to submt bids. The USPS received 31 bids from
regional air carriers. In Septenber, 1998, the USPS accepted al
31 bids and awarded all 31 contracts pursuant to this
solicitation. O these 31 bids, only three cane fromair
carriers serving the Puerto Rico-Virgin Islands market. These
air carriers were Four Star, Tol Air Services, Inc. ["Tol ATr"],

and MBD Corporation ["MBD'].
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Each of these carriers submtted a proposed "Terni na
Handl ing Rate" as part of their bids. This is the cost per pound
of carrying the mail. The three Puerto Rico-Virgin |Islands

carriers proposed the follow ng term nal handling rates:

Four Star = $0. 41/ pound
Tol Air = $0. 39/ pound
VBD = $0. 33/ pound

In Cctober, 1998, Four Star protested to the USPS Contract
Ofice the award of the contracts to Tol Air and MBD. Four Star
argued that Tol Air and MBD were comonly owned and control | ed
corporations and therefor, both were ineligible to receive
contracts per the solicitation. |In a decision rendered by the
Seni or Counsel for Contract Protests and Policies, the USPS found
that Tol Air and MBD were in fact comonly owned and control | ed
corporations. (Motion to Dismss Ex. B ["USPS Decision"].) The
USPS, however, only term nated the contract with Tol Air (the
hi gher per pound carrier) and let stand the contract awarded to
MBD. The USPS reasoned that the "identified prejudi ce does not
require the termnation of all of the contracts awarded to the
commonly controlled entities; it will be sufficient to term nate
the contracts to the higher-priced conmmon entities." (USPS

Decision at 10.)
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Four Star, a Virgin Islands corporation, subsequently filed
suit in this Court seeking what it has styled as injunctive
relief, namely: (1) an order prohibiting the USPS from granting
contracts to those not in conpliance with USPS solicitation
regul ations, i.e., MBD, (2) specific performance via an order
directing the USPS to pay to Four Star nonies it otherw se would
have recei ved had the USPS not inproperly awarded contracts to
entities not conplying with these regulations, i.e., MBD;, and (3)
declaratory relief by an order adjudicating the rights and

liabilities of the parties.

[11. DI SCUSSI ON
A Four Star’s Cains of Jurisdiction
Before reaching the nerits of Four Star's argunents, the
Court nust determ ne whether it has jurisdiction over this
matter. The plaintiff has the burden of show ng federal
jurisdiction. See Feb. R Cv. P. 8(a); see also Tanzynore v.
Bet hl ehem Steel Corp., 457 F.2d 1320, 1321 (3d Cr. 1972).
Four Star asserts four bases of jurisdiction: the
Adm ni strative Procedures Act ["APA"'"], 5 U S. C. 8§ 701-06;
federal question, 28 U S.C. 8§ 1331, postal matters; 28 U S.C. §
1339; and the Postal Reorganization Act of 1970 ["PRA"], 39

U S.C. 88 401-13. A review of these all eged bases shows that the
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only potentially viable basis is the jurisdictional grant found
in the PRA. The other three jurisdictional grounds fail for the
foll ow ng reasons.
Section 410 of the PRA specifically exenpts the USPS from
the application of the APA
Except as provided by subsection (b) of this section,
no Federal |aw dealing with public or Federa
contracts, property, works, officers, enployees,
budgets, or funds, including the provisions of Chapters
5 and 7 of title 5 shall apply to the exercise of the
powers of the Postal Service.
39 U S.C. 8 410(a). Federal question jurisdiction, see 28 U S.C
8 1331, also fails because the plaintiff cannot establish that an
Act of Congress is an essential elenent of the claim!?
Simlarly, plaintiff's assertion of jurisdiction pursuant to 28
U.S.C. § 13392 fails because the dispute does not arise under an
Act of Congress but instead stens froma contract dispute.

This | eaves section 409(a) of the PRA as the only possible

ground of the Court's jurisdiction. Section 409(a) states:

! Even if the Court were to find it had federal question
jurisdiction, it would nevertheless defer jurisdiction to the Court of Federa
Cains, the forumsingularly experienced in resolving government contract
di sput es.

2 Section 1339 provides: "The district courts shall have origina
jurisdiction of any civil action arising under any Act of Congress relating to
t he postal service."



Four Star Aviation, Inc. v. United States Postal Serv.
Civ. No. 1999-039

Menor andum

Page 6

Except as provided in section 3628 of this title, the United
States district courts shall have original but not exclusive
jurisdiction over all actions brought by or against the
Post al Servi ce.
39 U S.C. § 409(a).
B. The Contract Disputes Act of 1978
The crux of the USPS argunent to dism ss Four Star's
conplaint is that the Contract D sputes Act of 1978 ["CDA"], 41
U S.C. 88 601-13, effective March 1, 1979, preenpts the

jurisdiction granted by section 409(a) of the PRA and elim nates

this Court's sole remaining basis of subject matter jurisdiction.

The CDA applies to "any express or inplied contract . . . entered
into by an executive agency for —. . . the procurenent of
services," id. 8 602(a)(2), and defines the USPS as an executive

agency, id. 8 601(2). The CDA established a systemfor those

wi shing to appeal contract decisions nmade by government agenci es.
The aggrieved contractor nust first file a claimin witing to
the contracting officer for a decision. 1d. 8 605(a). Once that
decision is rendered, the contractor nmay appeal that decision to
either the agency's board of contract appeals, id. 88 606-07, or
to the United States Court of Federal Cainms ["Court of Federal
Clains"], id. 8609(a)("[I]n lieu of appealing the decision of the
contracting officer . . . to an agency board, a contractor may

bring an action directly on the claimin the [Court of Federal
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Cl ainms], notw thstanding any contract provision, regulation, or
rule of lawto the contrary.").

C. Choi ce of Law and Forum Sel ecti on Cl auses in the USPS
Solicitation Mandate Application of the CDA

Bef ore the Court reaches the question of whether the CDA
preenpts the jurisdiction granted by the PRA, Four Star rmust
overcone the hurdle created by the choice of |aw and forum
selection clauses in the USPS solicitation papers. The
solicitation stated that

a. This contract is subject to the Contract D sputes Act
of 1978 (41 U.S.C. 601-613)("the Act").

b. Except as provided in the Act, all disputes arising
under or relating to this contract nust be resol ved
under this clause.

e. The Contracting Oficer's decision is final unless the
supplier appeals or files a suit as provided in the
Act .

(Solicitation at H5 "Clains and D sputes,"” attached as Ex. Ato
Mot. to Dismiss.)

The District Court of the Eastern District of Pennsyl vania
addressed this precise issue in a matter involving a disputed
contract containing identical |anguage. In Spodek v. United
States, 26 F. Supp.2d 750, 756 (E.D. Pa. 1998), the court held
t hat

even if this Court were to find that the CDA did not vest

exclusive jurisdiction in the Agency Board of Contract
Appeal s or the United States Court of Federal Clains as a



Four Star Aviation, Inc. v. United States Postal Serv.
Civ. No. 1999-039

Menor andum

Page 8

matter of statutory construction, Lease Il [the disputed
contract] would still be subject to the provisions of the
CDA under a forum sel ection clause contained in Lease Il
Specifically, the contract clause provides:

This contract is subject to the Contract D sputes Act
of 1978 ("the Act"). Except as provided in the Act,
all disputes arising under or relating to this contract
nmust be resol ved under this clause.
This forum sel ection provision selects the resolution fora
provi ded for under the CDA, i.e., the Agency Board of
Contract Appeals or the United States Court of Federal
Clainms, as the exclusive fora in which to bring this action.
Quoting an earlier unpublished decision of the sane court, the
court in Spodek further clarified why the inclusion of these
provisions in the contract nandates this concl usion:
"[T] he | ease between [plaintiffs] and the USPS specifically
provides that all clainms and di sputes nmust be resol ved under
the CDA. The | ease does not nention the PRA. By providing
that the CDA would apply to all disputes, the USPS cont ends
that all clains nust be adjudicated, if in a court, in the
Court of Federal Cainms. Oherw se, the |anguage in the
| ease referring to the CDA woul d be nere surplusage. There

can be no reason to refer to the CDA except to specify the
forumfor the resolution of disputes.”

Id. (quoting Deshields v. Chuong, No. 96-3402, 1996 W. 397473, at
*1 (E.D. Pa. July 5, 1996)).

The inclusion of the forum sel ection clause in the USPS
solicitation and Four Star’s acceptance of the clause renders
noot the question of whether the CDA elimnates the
jurisdictional authority created by section 409(a) of the PRA
The parties agreed that the CDA woul d govern any dispute arising

out of the contract and the CDA only provides two avenues of
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relief: an appeal fromthe contracting officer's decision to
ei ther the agency's board of contract appeals or to the Court of
Federal d ai ns.

D. The CDA Preenpts the Jurisdiction Ganted to the District
Courts by Section 409(a) of the PRA

G ven the inportance of the issue and the dearth of rel evant
case law in this jurisdiction, the Court will address, as an
alternative ground for dismssal, whether the CDA preenpts the
jurisdiction otherw se granted by section 409(a) of the PRA

The United States Court of Appeals for the Third Grcuit,
contrary to the assertions of plaintiff,® has not ruled on this
issue in the context of an aggrieved contractor attenpting to

seek relief after the contract was awarded. Nuner ous ot her

8 The plaintiff relies heavily on Licata v. United States Posta
Serv., 33 F.3d 259 (3d Cir. 1994). Licata, however, holds that the Tucker
Act, 28 U S.C. § 1491(a)(1l), does not apply to the USPS, an issue irrelevant
to Four Star's argunments. 33 F.3d at 263. The Court of Appeals specifically
declined to reach the question of whether the CDA preenpts the district
court's jurisdiction under the PRA. Id. at 264 n.6. The plaintiff also cites
to a series of cases collectively referred to as the "Scanwel | " doctri ne,
nanel y, Scanwel| Laboratories, Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 1969),
Coco Brothers, Inc. v. Pierce, 741 F.2d 675 (3d Cir. 1984), Sea-Land Service,
Inc. v. Brown, 600 F.2d 429 (3d Cir. 1979), and others. The Scanwel |l doctrine
provides that clainms of a disappointed bidder remain within the jurisdiction
of the district courts even after the adoption of the CDA. The Scanwel
doctrine also is inapplicable to Four Star's position. By definition, a
di sappointed bidder is a party who was unsuccessful and was not awarded the
contract. Four Star is not a disappointed bidder; its bid was successful and
the USPS awarded Four Star a contract. Four Star cannot utilize the potenti al
remedi es offered by the Scanwell doctrine. Finally, the plaintiff relies on
the findings of Pike v. United States Postal Service, 886 F. Supp. 487 (E. D
Pa. 1995). Although the court in Pike did conclude that the CDA preenpts the
PRA, this Court finds the Pike analysis and reasoni ng unpersuasi ve.

Furt hernore, the subsequent opinion of Spodek v. United States, 26 F. Supp.2d
750, 756 (E.D. Pa. 1998), rejects the earlier holding of Pike.
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circuits, however, have held that the CDA preenpts the
jurisdiction granted in section 409(a). A particularly
i nstructive overview of the analysis leading to this concl usion
is found in Consunmers Solar Electric Power Corp. v. United States
Postal Service, 530 F. Supp. 702 (C.D. Cal. 1982)["Consuners
Solar"]. Consumers Sol ar offers several persuasive reasons to
support a finding that the CDA does preenpt the jurisdictiona
grant of section 409(a), nanely, (1) the legislative history of
the CDA clearly indicates that Congress intended for only one
forum the Court of Federal Clains, to deal with this conpl ex
area of the law, (2) the Court of Cains is uniquely qualified to
deal with issues arising out of governnent contracts; (3) a
preci sely drawn, detailed statute such as the CDA preenpts nore
general renedi es such as those enbodied in the PRA, and (4) where
t he governnent has waived its sovereign inmunity and consented to
sue and be sued, Congress may inmpose conditions, such as limting
the available fora for clains, on that waiver as it sees fit.
Id. at 705-07.

In the absence of any relevant case lawin this
jurisdiction, the Court finds the reasoning and conclusion of the
court in Consuners Solar to be persuasive and adopts it

accordingly. The CDA preenpts the jurisdictional grant set forth



Four Star Aviation, Inc. v. United States Postal Serv.
Civ. No. 1999-039

Menor andum

Page 11

in section 309 of the PRA. 4 Accordingly, disputes arising out of
governnment contracts subject to the CDA are properly heard before
t he agency's board of contract appeals or the Court of Federa

Clains.®

I'V. CONCLUSI ON

The contract entered into by Four Star and the USPS provides
that the CDA woul d govern any dispute arising out of that
contract. As the CDA provides only two avail able foruns for
review, the USPS s board of contract appeals or the Court of
Federal Clains, this Court is not the appropriate forumfor Four
Star's clains. Alternatively, the Court finds that the CDA

preenpts the jurisdictional grant of section 409(a) of the PRA,

4 As noted by the plaintiff, in a previous matter involving the sane
parties, the Court reached a different conclusion. See Four Star Aviation,
Inc. v. United States Postal Serv., Civ. No. 1994-055 (D.V.I. 1994). Although
the Court did not issue a witten decision before the parties stipulated to
di sm ssal of the action, the m nutes of a Septenmber 9, 1994, hearing indicate
that the Court found it had jurisdiction over the matter. The record does not
indicate the basis for the Qurt's findings. Accordingly, the Court's
deci sion herein that the CDA preenpts the jurisdictional grant found in the
PRA overrul es any previous findings to the contrary.

5 The Court rejects the argument that, because the plaintiff does
not allege a breach of contract but instead seeks injunctive and declaratory
relief, and specific performance, the Court retains an independent basis of
subject matter jurisdiction apart fromthe CDA. Four Star cannot avoid the
jurisdictional bar of the CDA by alleging causes of action other than breach
of contract when this dispute so obviously arises out of the contract, or by
sinmply not requesting danages. See, e.g., Ingersoll-Rand Co. v. United
States, 780 F.2d 74, 77 (D.C. Cir. 1985). "Effective enforcenment of the
jurisdictional limts of the CDA mandates that [this Court] recognize contract
actions that are dressed intort clothing." United States v. J & E Sal vage
Co., 55 F.3d 985, 987 (4" Cir. 1995).
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elimnating this Court's sole basis for subject matter
jurisdiction over this dispute. Accordingly,

dism ssal and in the interest of justice,

this case to the Court of Federal

ENTERED t his 21' day of Septenber,

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By:

Deputy Cderk

Cl ai ns.

2000.

FOR THE COURT:

/s/

in lieu of

the Court will

transfer

Thomas K. Moore
District Judge
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ORDER
For the reasons set forth in the acconpanyi ng nenor andum of
even date, it is hereby
ORDERED that this matter is TRANSFERRED to the United States
Court of Federal O ains.

ENTERED t his 21t day of Septenber, 2000.

FOR THE COURT:

/sl
Thomas K. Moore
District Judge
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Hon. Ceoffrey W Barnard

James L. Derr, Esq.

Joycelyn Hewl ett, Asst. U S. Attorney
M. Oinn Arnold, Cerk of the Court
Jul i eann Di mm ck, Esqg.

Order book



